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IS INDIA A FREE MARKET ?

VAT driven local purchases

Cost driven CST purchases

Duty burden on imports

Complex State Laws

Ever changing tax landscape
Different decisions on the same issue
Border controls



CASCADING EFFECT - CURRENT

SCENARIO

Excise duty charged by the manufacturer forms part
of the price in the supply chain.

Since the cenvat credit is linked with manufacture,
the dealer cannot set off the excise duty against any
other tax.

CST purchases form part of cost as there is no VAT
credit.

VAT has a cascading effect since sale price includes
excise, customs, CVD.
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GST-THE STORY SO FAR

Constitution 1201t Amendment Act.

GST Council

New system of indirect taxation moving away from Entries in the Union
and State List.

Major role to be played by the GST Council.

CGST Act, 2017; IGST Act 2017; GST (Compensation to States) Act 2017;
and Union Territory GST Act, 2017 passed by the Parliament and received
the assent of the President on 12.04.2017.

Taxation Laws Amendment Bill, 2017.

SGST Act to be passed by 29 States and Rules issued.

Telangana SGST Act, 2017 passed by the Legislature.

IT infrastructure should be in place.

01.07.2017.

Significance of 16.09.2017.
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GST

Path breaking tax reform

Harmonization of taxes

Elimination of tax as a cost

Possible elimination of unwanted business structures
Long way to go

Too many compromises

Complex legal structure

Not a simple law

Huge potential for conflict
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CGST ACT, 2017

It extends to the whole of India except the State of Jammu
and Kashmir.

Article 370 only refers to matters in the Union list and
Concurrent list.

GST is a levy under Article 246A independent of the entries.
Excise Duty applicable to J&K from 1986

CST applicable to J&K from 1956

Act shall come into force from a date to be notified and
different dates can be notified for different provisions



LEVY

Central tax means the CGST levied under Section g
CGSTon

all intra-State supplies of goods or services or both except on the supply of
alcoholic liquor

On the value determined under Section 17

At such rates not exceeding 20% as may be notified by the Government on
the recommendations of the Council

Collected in such manner as may be prescribed and shall be paid by the
taxable person

A levy through legislation without a schedule of goods or services
Notification would be critical

CGST on petroleum / HSD [ petrol / natural gas and ATF from such date
as may be notified by the Government on the recommendations of the
Council
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LEVY - ISSUES FOR HOTELS AND

RESTAURANTS

Supply of food and non-alcoholic beverages would be
considered as a service and governed by CGST and SGST
Sale of alcoholic liquor would attract VAT under the
respective State VAT laws

The enterprise would incur expenditure on various goods and
services on which GST would be charged by the vendors

The enterprise would incur expenses in connection with the
bar or licensed facility where GST would be charged by the
service providers

GST cannot be set off against VAT

Common credit management

Value of a restaurant bill which has both alcohol and snacks



LEVY - ISSUES FOR OIL

COMPANIES

Some products would attract GST

Some products would be kept out of GST and would attract existing
levies

Taxation Laws Amendment Bill, 2017 introduces a Fourth Schedule to the
Central Excise Act to cover excise levy on tobacco and petroleum
products

Oil marketing companies would have GST on some products and VAT /
CST on other products

Issues on common services / goods

Credit management

Billing mechanism

Audit



CGST - SUPPLY —SECTION 7

Supply includes

All forms of supply of goods or services or both such as
sale, transfer, barter, exchange, license, rental, lease or
disposal made or agreed to be made for a consideration
by a person in the course or furtherance of business.

Import of service for a consideration and whether or not
in the course or furtherance of business.

Activities specified in Schedule-1 - made or agreed to be
made without a consideration.

Activities to be treated as supply of goods or supply of
services referred to in Schedule - 1



CGST -SUPPLY

Made or agreed to be made indicates that advances would
attract CGST.

In respect of import of service, nexus to business is not required
for GST applicability

Activities in Schedule — | treated as supply even if made
without consideration



SUPPLY

Sale treated as supply but sale not defined

Transfer treated as supply but transfer not defined

The Supreme Court in the case of CIT Vs. Motors and
General Stores (P.) Ltd. (1967) 66 ITR 692 has held in
exchange there is a reciprocal transfer of interest in
immovable property, a corresponding transfer of interest in
movable property being denoted by the word "barter". The
difference between a sale and an exchange is this, that in the
former the price is paid in money, whilst in the latter it is paid
in goods by way of barter.

Barter treated as supply but not defined

Who is liable in the case of barter?



SUPPLY - CONSIDERATION

In relation to supply of goods and / or services includes

Payment made or to be made whether in money or otherwise in
respect of or in response to or for the inducement of, supply of
goods or services or both, whether by the recipient or by any other
person but shall not include any subsidy given by the Central or
State Government.

Monetary value of any act or forbearance, in respect of or in
response to or for the inducement of supply of goods or services or
both, whether by the recipient or by any other person but shall not
include any subsidy given by the Central or a State Government.

Deposit in respect of supply shall not be payment unless the
deposit is applied as consideration for supply by the supplier.
Section 2(1) of the Malaysia GST Act, 2014




SUPPLY - BUSINESS

Section 2(17) defines “business” to include—

(a)

(9)
(h)
(i)

any trade, commerce, manufacture, profession, vocation, adventure, wager or any
other similar activity, whether or not it is for a pecuniary benefit;

any activity or transaction in connection with or incidental or ancillary to sub-clause (a);
any activity or transaction in the nature of sub-clause (a), whether or not there is
volume, frequency, continuity or reqularity of such transaction;

supply or acquisition of goods including capital goods and services in connection with
commencement or closure of business;

provision by a club, association, society, or any such body (for a subscription or any
other consideration) of the facilities or benefits to its members;

admission, for a consideration, of persons to any premises;

services supplied by a person as the holder of an office which has been accepted by him
in the course or furtherance of his trade, profession or vocation;

services provided by a race club by way of totalisator or a licence to book maker in such
club; and

any activity or transaction undertaken by the Central Government, a State Government
or any local authority in which they are engaged as public authorities;



GST - SUPPLY

TRANSACTION

Manufacture and removal within a State
Manufacture and removal inter-State
Manufacture and sale within the State
Manufacture and inter-State sale

Sale by a trader within a State

Sale by a trader —inter-State

Barter

Exchange

License — Royalty — Local

License — Royalty —inter-State

EXISTING
ED

ED

ED + VAT

ED + CST
VAT

CST

Not taxable*
Not taxable*
Service Tax

Service Tax

PROPOSED
CGST + SGST
IGST

CGST + SGST
IGST

CGST + SGST
IGST

Taxable
Taxable
CGST + SGST
IGST



GST - SUPPLY

TRANSACTION EXISTING PROPOSED
Rental — Movables — Local VAT CGST + SGST
Rental — Movables —inter-State CST IGST

Rentals — Immovable ServiceTax+  CGST +SGST +

Stamp Duty Stamp Duty

Import of services Service Tax IGST



SCHEDULE-I - ACTIVITIES TREATED AS SUPPLY

EVEN IF MADE WITHOUT CONSIDERATION

Permanent transfer / disposal of business assets where ITC has been
availed on such assets.

Supply of goods or services or both between related persons or between
distinct persons as specified in Section 25, when made in the course or
furtherance of business.

Provided gifts not exceeding Rs. 50,000 in value in a financial year by an employer to an
employee shall not be treated as supply of goods or services or both

Supply of goods by principal to agent where the agent undertakes to
supply such goods on behalf of principal.

Supply of goods by agent to principal where the agent undertakes to
receive such goods on behalf of the principal.

Import of services by a taxable person from a related person or from any
of his other establishments outside India, in the course or furtherance of
business.



SCHEDULE -1 -ISSUES

If motor car is given to a director post-GST, free of cost and
credit has not been availed?

If business asset is disposed post-GST and no cenvat credit
has been availed as it is an old asset?

When an agent is liable to GST on his commission, impact of
treating supply of goods between principal and agent as a
supply without consideration for levy of GST?

Import of services from overseas office by India office and vice
versaz?



SCHEDULE-I - ISSUES

Supply of goods between factory and depots

Supply of goods between depot and another depot
Supply of services by marketing office to head office
Supply of services by corporate office to other offices
Inter-Unit supply of goods or services

Concept of cost allocation

Concept of taxable supplies of goods and services within the
organisation

Inter-Unit billing

Payment of tax

Input tax credits

Compliance requirements



SCHEDULE - 11 -SOME ASPECTS

Transfer of right in goods or undivided share in goods
without transfer of title thereof is considered as supply of
services

Transfer of right to use any goods for any purpose (whether
or not for a specified period) is considered as supply of
services

Temporary transfer or permitting the use or enjoyment of
any IPR is considered as supply of services

Rate of Tax?



COMPOSITE SUPPLY

Composite supply means a supply made by a taxable person to a
recipient consisting of two or more taxable supplies of goods or services
or both, or any combination thereof which are naturally bundled and
supplied in conjunction with each other in the ordinary course of business,
one of which is a principal supply — Section 2(30)

lllustration:- When goods are packed and transported with insurance,
supply of goods, packing materials, transport and insurance is a
composite supply and supply of goods is the principal supply.

In the case of composite supply comprising of two or more supply, one of
which is a principal supply shall be treated as supply of such principal
supply - Section 8(a)

Principal supply means the supply of goods or services which constitutes
the predominant element of the composite supply and to which any
other supply forming part of the composite supply is ancillary.

Dominant test?




GST - FAQ

When a consumer buys a television set and he also gets
warranty and a maintenance contract with the TV, this supply
is a composite supply. In this example, supply of TV is the
principal supply, warranty and maintenance service are
ancillary.

Composite supply shall be treated as supply of the principal
supply.

Mixed supply would be treated as supply of that particular
goods or services which attracts the highest rate of tax.



IT INDUSTRY - ISSUES

Software Development

Software Licensing

Design

Testing

Implementation

AMC

Comprehensive contracts

Composite Supply?

Mixed Supply ?

Difference between Goods and Services
Different Place of Supply provisions for Goods and Services
Nature of contract



REVERSE CHARGE MECHANISM -

SECTION 9(3), 9(4) and 9(5) OF CGST ACT

TRANSACTION

Notified categories of supply of goods
or services or both

Supply of taxable goods or services or
both by a supplier who is not
registered to a registered person.

Notified categories of services

RCM

Tax shall be paid on reverse charge by the recipient of such goods
or services or both. All the provisions of the Act shall apply to the
recipient as if he is the person liable for paying the tax.

Tax shall be payable by the registered person on reverse charge
basis as ‘recipient’. All the provisions of the Act shall apply to the
recipient as if he is the person liable for paying the tax.

Tax on intra-State supplies shall be paid by the e-commerce
operator if such services are supplied to it. All the provisions of the
Act shall apply to such e-commerce operator as if he is the person
liable for paying the tax.

* If e-commerce operator does not have physical presence in the
taxable territory, any person representing the e-commerce
operator shall be liable to pay the tax.

* If no physical presence is available and no representative is
available, e-commerce operator has to appoint a person in the
taxable territory for the purpose of paying tax and such person
shall be liable to pay tax.



RCM - ISSUES

Supply of goods or services or both — tax to be paid on RCM
basis by the recipient in respect of special categories notified
Where the goods or services or both are supplied by a
supplier who is not registered, recipient has to pay CGST on
reverse charge basis

Wider than purchase tax on goods

Shifting of liability to the registered recipient when the law
requires the supplier to pay tax

Will threshold exemption become illusory?

Decision on whether goods or service shifts to the recipient?

If the rate of tax is different, the complexities would increase
Decision on composite supply or mixed supply shifts to
recipient



IGST




IGST ACT, 2017

It extends to the whole of India except the State of Jammu
and Kashmir

IGST is a levy by the Parliament under Article 246A(2) and
Article 269A

Act shall come into force from a date to be notified and
different dates can be notified for different provisions
Integrated tax called as IGST on all inter-State supplies of
goods or services or both



IGST - LEVY

Integrated tax means the IGST levied under Section 5 of the IGST Act

IGST on
all inter-State supplies of goods or services or both except on the supply of alcoholic
liquor
On the value determined under Section 15 of the CGST Act

At such rates not exceeding 40% as may be notified by the Government on the
recommendations of the Council

Collected in such manner as may be prescribed and shall be paid by the taxable person

CGST on petroleum [ HSD / petrol [ natural gas and ATF from such date as may be
notified by the Government on the recommendations of the Council

|IGST on goods imported into India shall be levied and collected as per Section
3 of the Customs Tariff Act on the value determined under the said Act at the
point when customs duties are levied under Section 12 of the Customs Act

Notification would be critical
What would be the IGST rate?



IGST —-INTER STATE

Where the location of the supplier and the place of supply are in
two different states or in two different Union Territories or a State
and a UT, supply shall be treated as supply of goods in the
course of inter-State trade or commerce - Section 7(1)

Place of supply is determined under Section 12.

If location of supplier is in Tamil Nadu and place of supply is in
Andhra Pradesh, on the value determined under Section 15 of the
CGST Act, IGST at applicable rates has to be charged.

Section 5 is the charging section which provides for a levy of IGST
at such rates not exceeding 40% as may be notified by the
Government on the recommendation of the Council.



IGST - IMPACT

Assuming an IGST rate of 28%, the tax calculations would be as under
when a manufacturer sells goods from Tamil Nadu to AP.

Sale Price 1,00,000 Sale Price 1,00,000
Excise Duty based on 13,125 IGST @ 28% 28,000
MRP

CST @ 2% 2,263

Inclusive Price 1,15,388 1,28,000

Prices increases

Sale price assumed to be constant.

Input tax credit not factored.

IGST rate is assumed.

The savings in cost on account of restructuring of the business or alteration of the supply
chain and the impact in terms of price reduction has not been factored.
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IGST - IMPACT ON COST FORTHE AP BUYER -

ASSUMING IGST @ 28%

Existing System Proposed System
Purchase Price including 1,15,388 | Purchase Price excluding IGST 1,00,000
ED and CST taken as cost
Credit Nil | Credit—I1GST 28,000
Cash flow saving Nil | IGST Credit available for 28,000
payment of CGST and
APGST
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IGST - IMPORT SEGMENT

IGST as an additional duty of customs

IGST at the time of payment of customs duties

Cascading effect?

Procedure for payment of IGST

Whether Icegate would be integrated with GSTN?

If a customs broker has to discharge IGST, whose GSTN has to be
referred to?

How will the importer get the credit through the portal
mechanism?

If customs broker claims reimbursement on pure agency concept,
which GSTN should be referred to by the third party vendor of
services?
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IGST -STOCKTRANSFER

Supply of goods or services between related persons or between distinct
persons specified in Section 25 made in the course of business shall be
treated as supply even if made without consideration

Section 25 defines taxable person and provides that a person who has
registration or required to obtain registration in one State or more than one
State shall in respect of each such registration be treated as distinct
persons.

Establishment which has obtained registration in a State and other
establishments in another State shall be treated as establishments of
distinct persons.

Inter-State stock transfers would attract IGST.

Currently manufacturers liable to excise duty, pay ED on stock transfers
but do not pay CST.

Currently traders doing stock transfer do not pay any excise duty or CST.
Stock transfer could be supply but there would be issues around
valuation.
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IGST -STOCK TRANSFER -

CHALLENGES

Since the depot is part of the same organization huge cash
outflows on stock transfers.

Even though depot can avail IGST credit, the set off can
happen only on sale which may not be immediate.

Dealers ability or willingness to hold stock.

Relevance of depot / godowns / C&F.

ZeroCST Vs. IGST
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REVERSE CHARGE MECHANISM -

SECTION 5(3), 5(4) and 5(5) OF IGST ACT

TRANSACTION

Notified categories of supply of goods
or services or both

Supply of taxable goods or services or
both by a supplier who is not registered
to a registered person.

Notified categories of services

RCM

Tax shall be paid on reverse charge by the recipient of such goods
or services or both. All the provisions of the Act shall apply to the
recipient as if he is the person liable for paying the tax.

Tax shall be payable by the registered person on reverse charge
basis as ‘recipient’. All the provisions of the Act shall apply to the
recipient as if he is the person liable for paying the tax.

Tax on intra-State supplies shall be paid by the e-commerce
operator if such services are supplied to it. All the provisions of the
Act shall apply to such e-commerce operator as if he is the person
liable for paying the tax.

* If e-commerce operator does not have physical presence in the
taxable territory, any person representing the e-commerce
operator shall be liable to pay the tax.

* If no physical presence is available and no representative is
available, e-commerce operator has to appoint a person in the
taxable territory for the purpose of paying tax and such person
shall be liable to pay tax.



ZERO-RATED SUPPLY

Exports of goods or services or both

Supply of goods and / or services to a SEZ developer or a SEZ
unit is treated as zero-rated supply

Credit of input tax is available.

Refund of credit for supply of goods or services or both under
bond or letter of undertaking without payment of IGST.

Payment of IGST on supply of goods and or services or both claim
of refund of IGST.



REFUND

Refund of unutilized credit shall not be allowed except in the cases of
Zero rated supplies without payment of tax

Accumulation of credit where rate on inputs is higher than rate on outputs.
No refund of input tax credit if the supplier avails drawback in respect of central tax or
claims refund of IGST paid on supplies.
Application before the expiry of 2 years from the relevant date.
Application along with documentary evidence as may be prescribed.
In respect of zero rated supply 9o% of the amount claimed, excluding the amount of
input tax credit provisionally accepted, in the manner and subject to such conditions,
limitations and safequards as may be prescribed and thereafter make an order under
sub-section (5) for final settlement of the refund claim after due verification of
documents furnished by the applicant — Section 54(6) of the CGST Act.
Order to be issued within 60 days from the date of receipt of application complete in all
aspects.
Where an order giving rise to refund is subject matter of an appeal or proceedings and
is pending, if the Commissioner or Board is of the opinion that grant of refund is likely to
adversely affect the revenue, refund can be withheld until such time as he determines
after giving an opportunity of being heard.



BUSINESS IMPACT



MANUFACTURING SECTOR

Significant inter-State sales.

CST charged has been a cost to the customer and a factor in price
negotiation.

Better pricing due to availability of credit for the buyer.

Review of depots and godowns created across the country and possible
scaling down of such depots.

Major savings on CST purchases since IGST would qualify as a credit as
against CST 2% which is a cost.

Increased credit on services due to elimination of the concept of
manufacture.

Elimination of cascading effect.

Cost savings on account of business review.

Cash outflow on account of new provisions such as tax on advances;
reverse charge even on supply of goods; higher rate.



ANTI PROFITEERING —SECTION 171

Any reduction in rate of tax on any supply of goods or
services or benefit of ITC shall be passed on to the recipient
by way of commensurate reduction in prices.
The Central Government based on Council recommendation
by Notification constitute an Authority or empower an
existing Authority constituted under any law for the time
being in force to examine

whether input tax credits availed by any registered person or

the reduction in the tax rate

have actually resulted in a commensurate reduction in the price of the
said goods or services or both supplied by him.

The Authority shall exercise such powers and discharge such
functions as may be prescribed.



MULTIPLE RATES

Possible different rates for goods and services.
Zero rate, exemption, 5%, 12%, 18% and 28%
on goods.

Possible three rates for services ?

Cess on some items to cover compensation to
States.



TRAINING

Lead time

Awareness

T systems

dentification of roles and responsibilities
_ong term contracts

Quoting for projects

Transition

Change in concepts
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CONCLUSION

NOTHING IS
PERMANENT
EVERYTHING
IS SUBJECT TO
CHANGE
BEING IS
ALWAYS

BECOMING.
BUDDHA
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